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DFARS Case 2001-D013, Final Rule

 Only One Offer (Better Buying Power)
BLUF: Federal Register Volume 77, No. 126  (June 29, 2012) was published to issue the final rule amending the Defense Acquisition Regulation  Supplement (DFARS) by adding DFARS 215.371 to address acquisitions using competitive procedures when only 1 offer is received. The objective of the rule is to increase competition. If only 1 offer is received, contracting offices are to ensure the price is fair and reasonable and that statutory requirements for obtaining certified cost and pricing data are met. 
1. References:

a. Federal Register Volume 77, No. 126, June 29, 2012/Rules and Regulations  www.gpo.gov/fdsys/pkg/FR-2012-06-29/pdf/2012-15569.pdf    
b. FAR 15.403-1 (c )(1)(ii) - Prohibition on Obtaining Certified Cost and Pricing Data; 19.305(c) - Protesting a Representation of Disadvantaged Business Status; FAR 19.5 - Set-Asides for Small Business; FAR 19.1405 (c) – Service - Disabled Veteran - Owned Small Business Set-Aside Procedures; FAR 19.1505(d) Set-Aside Procedures; and FAR 35.016(a) Broad Agency Announcement.  
c. DFARS 215.371- Only One Offer. 
d. DoD’s retrospective plan under Executive Order 13563, August 2011 http://exchange.regulations.gov/exchange/topic/eo-13563 

2. The subject final rule amends the DFARS by adding DFARS 215.371- Only One Offer, to Subpart 215.3 –Source Selection, to promote competition as well as fair and reasonable pricing. DFARS 215.371 stipulates that under certain circumstances, requirements must be resolicited for an additional 30 days and that cost and price analysis must be used to determine fair and reasonable pricing. 
a. Promote Competition 
i. For competitive solicitations (allowing at least 30 days for receipt of proposals) wherein only 1 offer is received, the requirement must be reviewed with the program office for opportunities to increase competition. The requirement must then be resolicited for an additional 30 days. 
ii. The additional 30 day requirement does not apply to:
a. Solicitations at or below the Simplified Acquisition Threshold (SAT)
b. Contingency or peace keeping operations
c. Acquisitions of research or development using a Broad Agency Announcement
d. Small business set-asides or set asides under the HUBZone Program, Service-Disabled Veteran-Owned Small Business Procurement Program, or the Woman-Owned Small Business Program 
b. Fair and Reasonable Price Determination  
i. When 1 offer is received with a reasonable expectation that 2 or more offers would be submitted, competing independently, cost or price analysis must be used to determine the price as fair and reasonable, and that adequate competition exists. Statutory requirements for obtaining certified cost and pricing data must be met.    

ii. Cost and price data must be certified as specified in regulatory requirements. 
iii. The requirement to determine a price as fair and reasonable using cost/price analysis or obtain certified cost and pricing data does not apply to:

a. Solicitations at or below the SAT 
b. Contingency or peace keeping operations
c. Acquisitions of research or development using a Broad Agency Announcement 

3. The price reasonableness determination requirement does apply to set-asides. The exceptions to the requirement do not preclude efforts to seek maximum practicable competition and to ensure the price is fair and reasonable. 
4.  If the exceptions do not apply, cost and pricing data must be obtained from the offeror to determine price reasonableness and procedures for certified cost or pricing data must be followed.                                                                                                                           
The Head of the Contracting Activity can waive the additional 30 day requirement. 
The POC for this action is Ms. Carrie E. Campbell, carrie.campbell@osd.pentagon.mil, 571.372.2609.
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